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BELYL TELEPHONE COMPANY TO 5 OF TEXAS .
UNBUNDLE ITS 9-1-1 NETWORK AND  §
9-1-1 DATABASE MANAGEMENT §
SYSTEM . §
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TO THE HONCRABLE COMMISSIQONERS:

COMES NOW SCC Commurications Corporation (*$CC™), 2n intervenor in t‘ms
proceeding, acd files this its Brief on Thresheld Legal/Policy Issues.

Regastine the Context of the Ydentified Tsayes : G s

What this Docket {s about is the provision ofimely and accurats emergency communications
services through equipment that Southwestern Bell Telephone Company (SWBT) has previously
tested successfully but now refuses io implement for Patitioners and their selected 9-1-1 SE/ALL
database provider. s inception lies in SWET's sisguided belief that it comols ke operation of
9-1-1 in Texas and its desire to preserve 2 financial interest in $-1-1, despite the fact that its bid
proposal was not selected. The plrasing of the {zsues to be briefed, however, reflects the
tercorneetion paradigm of local exchangs competition, mther than the unique, private network

context of 9-1-1.
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This isnot & case in which 2 CLEC {s asking for network unburdling to permit it to provide

local service; there is no carrier-to-carrier network and fucilities Interconnection involved bete,

Rather, it is the Advisory Commission on State Emergency Communications (ACSEC) apd the

Greater Harris County 5-1-1 Emergency Network (GHCEN), govemmental bodics charged with

® ] respansibility for, and smpowered with authority over, $-1-1 communications, that have petitioned

the Commission to fnstruct SWBT to functionally wmbimdle ifs handling of $-1-1 calls so that

emeTgency communications can be impreved through real-time interjection of routing information
directly from SCC's SR/AL] database, .

One might expect SWEBT to willingly cocperatz with these govemumental bodies to
implexaent a process that these same parties had successfully tested in Houston two years ago, Qae
maight also expeet SWBT to recognize that proper control over the private emergercy network liss
with these governmemial bodies. SWBT nonetheless casts itself as the sole autherity, the
“bensvoleat dictator,” of 9-1-1 networking issues, and in so doing is trying to wke advantage of its
starus as an incumbent Iocal exchanpe carvier fo usurp the Petitioners’ role. SWBT has responded
to Petitioners’ initiation of this Dockst by advencing theories about how fedoral lasv which governs
transport apd switching facilities in the arena of local competitioa somekow controls the deplayment
of state-cordrolied, privatr emergency netwotcks. Such behavier would be unthinkable from any
ather entity; it is only because SWBT is so accustomed to witlding its monopoly po\"";.'r that this
@ $itnation could even arise.

The Texas legislature enacted comprehansive legisiation to emcowrege units of local
government to develop 20d improve emergency commumication procedures and facilides.! To

achieve public safety goals, the legislahoe charged ACSEC with the duty to zdminister the

' Ses &g, 5-1-! Emergency Number Act, Tex. HEALTH & BAFETY CODE AN, § 772,102 (Veoon Supp.
1995); Emergency Comumunication Disirict Act, id. at § 772-202; Epergency Telephone Numbear Act, id ar§ 772,302
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® implementation of statcwide S+1-1 secvice? ACSEC alsc is empowered 1o develop minimmum
performance standards for equipment and operation of §-1-1 service in develeping regional S.2-1
plans? Ia patticular, ACSEC bas the obligatien to assist in planning, supporting, and facilitating
9-1-1 databases, and may provide cottrasts for services that enhancs the affectivensss of 9-1-1
service.! It also may enforce any provision of Texas Realth and Safety Code chapter 771 or ACSEC
e adopted by a ocel erergescy communications district® As for the GHCEN, it is considered
to be a public body, exercising public and essentia} govermmentat fimctions and having all the
® ‘ pOwers necessary or coavenient to carTy out the purposes of its existence.

SCC respectinlly nrees the Commission to consider the threshold issuss in this context and
to look beyond the analytical structurs applicable to what effect, ifany, local competition nader the
faderal Telecommuzications Act of 1596 (FTA) has cn the Texas Utilities Code in the context of

~— 9-1-1.

1 Is SYWBT oblizated nnéer state or federa] law to provide onbundled access 1o
§ts 9-1-1 network and 9-1-1 Database Management System services?

As discussed in response to Question § below, § 251(c)(2) of tke FTA does not reguire
SWBT to provide SCC unbundled sccess to its 9-1-1 merwerk because SCC is not a

telecommunications carder. Nevertbeless, telecommumications carriers like SWBT must firnish

2 12 a2 77105101}

I wt§ 7.051(2).

¢ Id 4§ 711.051(7) d (8).
! Id 21§ 771.062

¢ T4 at § 771N,
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providers of infarmation services, which include E9-1-1 services,” with access 1o caIzier notwerks
on tounbundled basis pursuant to obligations that pra-date the FTA by a decade and remain in effect
today.) Further, the FCC bas recogrized tna open access rules must evolve so that intelligent
nerworks are accessible to information service providers.”
® Wﬁle SCC is not claiming rights to interconpect weder § 251 of the FTA, the FCC’s order
implementing § 251 provides a useful malogy for ascertaining the scope ofimbundling obligations
an TLEC owes to a competitive provider of £9-1-1 services. In the Loeal Competition Order, the
FCC required ILECs to provide umbundled access to call-related dacabases because it found such
access to be technically feasibls and essential to the development of competition among
telecommunications service providers."® The FCC also ohserved that enly ILECs currently maintzin
6-1-] and ES-1-] seyvices, ineluding imderlying Autometic Locaron Indicstor Satabeses, making
mandatory vebimdling crucial to competifion. See id. 2t ] 470. The same reascning applies with

ecual force where competing 5-1-1 providers se¢k access to an incumbent’s databases. '

@ * Ser, ez, In the Matter of Beil Operusing Companies Peiisions for Forbecrance from. the Application of
Seerion 272 of the Commupicationt Act of 1934, As Amanded, 1o Certaln Activities, CC Docket No. 96-145,
Merorandum Opinfon and Order st Tf 17-15 (el Feb, 6, 1998) {Forbearance Order) (Ending that BOC E9-1-1

services are infocztion sarvices),

b See Amendment of Secrion 64.702 of the Commdssion's Rules and Regulations (Computer III), Repori and
Ordar, 104 FCC 24 958, 564 (L9846 (subsequent history ermitted); yes also Compurer L Furth er Renicnd Proceedings:
Bell Operasing Compony Provislon of Enharced Sevices: 1998 Bisnnial Regulsiory Review—LRaview of Compuer IT
and GNA Safequerds end Raguiremenss, Purther Nodice of Proposed Rulemaiing, 13 FCC Red 8040, 6050 (1998).

! Intalligens Netporks, Notice af Inguiry, 6 FCC Red 1236 (1951

® Sag In the Matier of Inplemenzation of the Loce! Competitian Previstons in the Telocommunlcarions dct
of 1996, 11 FCC Red 15499 at'M] 48452 (1996) (“Laeal Competition Order*), afirmed in partand vacaind ia pastsub
nom. Jowz Ltlities Bd, v. FCC, No. 56-332] (1599),

¥ A5 coted above, the FOC s wabundiing provisions provide amalogors support for SUC's claima in this
@ Froceeding. While the Supreme Cowust has remunded fhese provisions ta the FCC, the Chaimun of the FCC Bas
annsuneed that 2l the BOCs, {ncluding SWEBT, bave agretd to SUH fheir cutreat oblipations to provide uohundled
serwork elezents whils he FOO reviewt its rules. See Address of Filliam £ Xennard, Chatrmen, FCC, w Compiel
1999 Anrwal Meging ond Trade Exporition (Feb. £, 1999) <www.ftt. pov/Specches/Kempari/spweld 05 html>.
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Federal laws that affect SWBT 25 & local exchange carrier do Tot limit its obligations with
respect to regulations that control the State’s private 9-1-1 networle. Significactly, the FCC hagnot
prokibited states from imposing information service provider (ISP) unbundling obligations on the
Bell Operating Companies (BCCs) in addition to what is required imder the FTA. This Commission
hes broad authority undec 60.022(2) of the Texas Utilities Code to require unbundling of LEC
services at the request of an information service provider, in addition to any wobundling required by
the FCC, Therefore, SCC doss not need to rely on Federal law to support its request for
interconnection aad noudiseriminatory acoess 1o SWBT's network elerments on an unbundled basis.

At a minimum, the Comumission ¢an and sheuld require functional onbundling cf SWBT's
ES-1-1 service, Unbuadling the elements of E8-1-1 servics will allow ACSEC and the State’s
emergency comununication districts to award bids on specific elemerts of ES~1-1 servics ——such as
the SCC database at {ssue in this case — witheut the specter of paying the third perty provider and
SWBT for duplicative service. SWBT's insistence on using ifs own database, updated cnly
periodicaily in a batch mode and subject to correction only at the initiative of SWET persomnel,
defeats the purpose of baving a third party database provider and is contrary to the intent of both the
FTA andthecompcﬁﬁouprov_isions of PURA. SWETis delineratelypreventing SCC from filfilling
the requirements of its contract with ACSEC, thereby perpetuating Its movopoly—again confrary to
the inherent purpose behind recent state and federal legislation, See, e.g., TEX. UTIL. CODE ANN.
§ 60.001(1) (*To the extent necessary {o ensure that compstition in tslecommunications is fair to
each participant and to accelerats the improvement of telecommunications in this state, the
commission shall ensure that the rates and rules of an incumbent loca! exchanges company are not

urreasonably preferential, prefudicial, or disariminatory™ (eraphasis supplied)). This provision alone

Pages




DEC 12 2088 11:43 FR SWBT RUSTIN LEGAL 512 7@ 3428 TO 83127217711 P.a7-17

permits the Commission to require SWBT to unbundle its 9-1-1 network and 9-1-1 Database
o Managsment System services. .

2. Is SWBT obligated under state ar federal [aw to allew other providers direct
accesy to SWEBT’s 9-1-1 tandem to permit real time data interjection for the
purpose of real-time routing of 9-1-1 calls?

SWBT does not have an explicit obligation under state or federe! law to allow providers
direct access to its E9-1-1 tandem to permit real time data interjection, but neither does stats or
faderal law prevent #t. The provision of E9-1-1 service using a State-selected database provider is
wmxckedly different from othartelecommunications services. Calls to Public Safety Answering Points
abvioualy hnplicate public safety issues, and directly affect the police power of the State and the
State’s obligation to protect the State™s citizens.

The State’s “police power” is 2 grant of authority from the people <o their government agents
for the protection of the health, safety, comfort, and welfars of the public. Grothwes v. City of
Helotes, 928 8.W.2d4 725, 725 0.6 (Tex. App.—San Antenio 1996, no writ). Because tiv.chealth and
safety of the states’ citizens arc primarily and historically matters of Jocal concern, the states
traditionally have had great Jatitede under their police powers to protect the lives, health, and
comPfort of all persons. Medronic, Inc. v. Lokr, 518 1J.5. 470, 475, 116 8, Ct 2240 (1536). Any
claim that federal law supercedss the historic police powers of the states must overcame an
assumption that preemption was not intended absent the clear and manifest plupose of Cnngress.
@ £d. at 485; see also MacDonald v, Monsanto Co., 27 F3d 1021, 1023 (5* Cir. 1894).

As the ageacy that has been given regulatory power over telecoramunications utilities, the
Commission has the authority to insure that pablic uhlities conform to therequirements developed
by the other Statc agencies charged with designing and administering the State’s emergency

communications. Indeed the legislature’s delegation of regulatory power aver public utilities is
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expressed in the broadeet poesible teras, Public Utility Comm 'n of Taxas v. Sewshwestern Bell Tel.
Co., 960 3. W24 116, 119 (Tex. App.—Austin 1997, no writ}, This delegation includes the power
to do all things, whether specifically designatad in PURA or impiied therein, necessary and
convenient to the exercise of the Commission™s power and jurisdiction. Jd.; TEX. UTH.. CODE ANN.
§ 14.001. A delegation of power to an administrative ageney, in such broad and gener) terms,
implies 2 legisletive judgment thet the agency sbowld hive the widest discretion it fulfilling its
responsibilities. 960 8.W.2d at 119. As SCC pointed our initially in this Brief, SCC believes the
Commission can and should £ad that the.usique governmental interest in 9-1-1 service warrants
granting the relief requested in this case.”

3. 1s SWBT cobligated under and/or prohibited by state or [ederal iaw to disclose
custoxner proprictary petwork information to a third party database provider
to maintain the State’s 9-1-1 database and ronta 9-1-1 calls?

State and federal law do not prohibit SWBT from disclosing customer proprietzry network
information (CPNI) to g thitd party databess provider to maintoin the State’s §-1-1 database and
route 9-1-1 calls, In fact, requiring SWBT to provide OFNI to SCC for 5-1-1 dztabase mapagement
and call routing would be consistent with the purpeses of the fedeval CPNT statute and provious FCC
and Department of Justice rulings.

Secton 222 of the FTA prohibits telecommumications carriers ke SWBT from using,
disclesing, or permitting access to individually identifiahie: CFINT excapt in their pmﬁﬁon of the

telecommunications servies from which such information is derived, or services necessary to, or

'* To forber tas Comumission'smandate 1 . accelerats the improvenzear af telecompmnications in this stats,”
SCC’s advanced iechaological schiion which allows real ime updates skouid behinplamenind  Ti ks Commisslon finds
that the s0-called technological conesrns raised by SWBT in its Respouss at 6-8 sse 2ot merely SWBTS insistencs an -
enforcament of SWHT's own interaal policies, flnding that there ave legitimate technological concerns, those concerns
we the precise reasen the ACSEC has elacted 1o contract with SCC to parform a edat to validate or invalidats those
concerns, and (hus, the Commission should order SWET to couperate in the tinl as requsated by Petitioners,

Page 7




DEC 12 2008 11:49 FR SWBT WUSTIN LEGAL 512 978 3420 TO B31278177L1 P.B5-17

used in, the provision of such telecommunications service.” CPNIincludes “informationthatrslates
e 10 the quantity, tecknical configuration, type, destination, and amount af use of a telecommumications
service subscribed to by any customer of 8 telecommunications carrier” a5 well as “information
contained in the bills pertaining to tele'phone sxchange service or telephione toll service received by
Py a customer of cn:rier."‘f CPMI does oot include “subseriber tist information,” which is defined a3
a subscriber’s name, address, and telephone pumber “that the carrier or an affiliate has published,
caused to be published, or actepted for publication in eny directory format ™
SWBT olaims that section 222 prevents it fom providing SCC with read-only access to
SWBT's subscriber record source systems. SWBT is incorrect, First, to the exvent that SCC seeks
ancess to subseiiber list information, section 222 does nat apply, Mor=over, section 222 applies only
to CPNI that a telecommunications carrier receivas or oblains by virtue of its provision of @
telecommunications service. Under federal law, telecommumications seﬁocs zad information
services are two distinct services, ¥ and E9-1-1 services are information services,!” Sestion 222
therefore does not apply to information that SWBT receives ar obtains by vixtue of its provision of
ES-1-1 serviges.
Second, even if the information in SWBT's subscriber record system includes CFNI,
providing SCC with agcess to that information s that i_t may provide E9-1-1 service is permissikle

under section 222(c). Although E$-1-1 service is not a “telecommunicarions service” within the

U 47 U.S.C. § 222(cX1). There are additonal exceptions in section 222{4) that arc Dot applicable hece.
Y 4710.8.C § 222(f)(L
¥ 47US5.C. § 2220000,

@ ) * Compore4? U.5.C. 3 153(46) (defining “telecormmunications seevies) ik 47 U.S.C. § 153(20) {defining
“information service™).

Y Forbearance Order, 15 17-15.
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meaning of section 222(c)(13(A), it is “a& sarvice necessary 1o or used in” the provisien of the

® telecommunieatians service from which the CPNI is derived under section 222{¢){1)(B). In
determining thar carriers may use CENI without customer approval in order to provide Inside wiring
installation, maintenance, and repairservices and publish direciodies, the FCC explained that “[s]uch
services reptesent cort Carrier offerings that are both nocessary to and used in the provison of
existing service, which is precisely the purposs for whioh both Congress intendsd, and we belisve
customers expecs, that CPNI be used.”?  The ability to obtain access to emergency services by
dialing 9-1-1 i5 clearly as integral to basic telscommunications service as wiring, maintenance, and

® direstories, and using CPNI derived from the provision of basie telscommunications service 1o
provide access to E9-1-1 is pesmissible tader section 222(c)(1)(B).

Third, prcviding SCC with access to CPNI would also ke consistent with the purpasas of
section 222, In the CPNT Order, the FCC explained that carrers may use CFNI, without enstetmer
approval, ta market offerings that are related to the cusiomer's evds:lingsmricerela.tionship with their
camier because 2 customer js awars that its carrier has acesss to CPNZ, acd, through subscription ta
the carrier’s service, has implicitly approved the carjer’s use of CPNI within that existing

& relationship,”? Likewise, SWET s customers in Texas expect to be able to use 9-1-1 ar ES-1-1
service and thevefore have impliciﬂy approved access to CPNI for the provision of emergency

service®

@ W tmplenetation Qf the Telzcommunications Act of 1996; Telecorenimicctions Carriers' Use of Customer
Praprieary Nuwork Information and Other Custemer Information, CC DosketNa. 56-115, Sscond Reportand Order
and Further Notice of Proposed Rudamaksnp, 13 FCO Red 2061 ac ] 74, §0 (1598) (CPNI Grdar).

¥ oy

¥ Consumers are well nware of the svadability of 5-1-1 secvice bacause of years of advertising and public
Intercstannouncements. For exanspie, the very first puge of the current Austin, Texas telepbope directory containg 9« 1-1
S information, Mareaver, the tervice qualiny scodards to which 21l local providess must adhere inelude providing §-1-1
emey peacy wlephone servics, ses Secvica Quality Questionnaire for SPCCA Applicasts, and scoess (o 9-1-1 service
provided by a local authonity ¢ meluded i basic petwork sérvices i the Taxas Udlitics Cods § 51.002(1).
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Finally, requiring SWBT to provide SCC with access to CPIVI necessary to maintain the
® State’s 9-1-1 database and route 9-1-1 calls would not violate costomers” privecy interests. The FCC
previously hasrecognized the unique refationship between privacy and 9-1-1 service. Forexample,
inthe Caller ID Order, the FCC exempted calls to emergencylines from the federal requiremnent that
® carriers must tespect a caller’s request that his calling party gumber not be revealed, stating: “We
believe that whether calls to emergeney Jines receive confidsntiality is a public safety question that
is best left to state and local govermnment authorities”! The FCC likewise concluded in the
Forbearance Order that consumers’ expectation of privacy may be greater in non-emecgency

siteations than in emergency situations®
For similar reasons, the Department of Justice corchuded that requiring wireless camiers to
forward information regarding the location of a 9-1-1 caller to state or local public safety officials
@ does not violate the Electonic Communications Privacy Act (ECPA)® or the Fowth Amendmant
to the United States Constitution.?* ECPA requires wireless carriers to obtain a Warrent, court order,
or the consent of the customer befors disclosing to govermmental anthorities inforrmation relating to
that customer. While the Department of Justice concluded that disclosing the custorer’s physicel
Jocation would likely fall within this prohibitior, it found that providicg this information to state ar
local public safety agenciss after the caller bas dizled 9-1-1 doeg not violate ECPA because the caller

impliedly conseats to the disclosize of information regarding his or her location at the time of ke

3 pules and Policies Regarding Calling Numbsr Identificaion Service-Caller ID, GT Docket No. 91-281,
Mexonndanm Opinion end Order on Reconsideration, Second Report and Order, and Third Notice of Proposed
Rulemaking, 10 FCC Red 11700, 11749, 111 (1995),
B Forbezrance Order utq 35.
Py ¥ 18 US.C. § 2703 (Supp. 1996),
¥ Memorandust, Opinion for Toba C, Keenay, Acting Asyistant General, Criminal Divisics, Department of

Tustice, from Robert L. Shiffrin, Deputy Assistmt Atomey General, Office of Lezel Connse] (Sept. L0, 1996) (hled
in PCC Decket No. $4-102 en Dez. 13, 1996). : )
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call™ As the Department of Justics explained: “{The caller's] decision to reach out to government
officials to seek thely help indicates that e would similarly tell them his location iff it would help
them respond to the emergency.”™ A caller who dials $-1+1 prasmnably would also consent to the
discloswe of bis CPINT if it would fucilitaie response to the emergency In the mest effoicat and
effective mamier,

4. Is the Commisslon’s ruling In the Mega-Arbitration I proceeding that “SWEBT
is not required to altow Signaling System 7 (S87) advaaced intelligent aecess
from MCY's Service Control Point” dispositive In this watter?

No, it is not dispositive. First, arbitration of carrier to catrier inteccannection agresments
invelves a fondamentally different context - the weighing of the incumbent LEC's Interests against
those of the CLECs as part of the affort to open the local market to competition. The Petitioners’
chjective in this procecding is very different. Petitioners sesk 1o improve the State’s 9-1-1 gystem
tarough implersenting a teckooiogy previously tested by the partiesin Houston that will deliverreal-
time routing information to SWBT's ES-1-1 tandem. Thus, the question is whether the Commmission
will direct SWBT to provide what Patitioners® have identified a3 a witical need, the functonal
uchundling of the way SWBT now handles 5-1-1 calls.

Second, what MCT sought was far broader than what Petiioners seele hers, MCI wanted its
SCP to contzol certain operztions within SWBT"s switch using 587 advanced intelligent network
access so MCI could use SWEBTs switch 45 a platform on which to provide a variety of setvices
different from or in addiden to thoss inherently supported by SWBT’s swich. MCT's purpose was

to ephance iis ability to compete in the local market by enabling it to distinguish its local offerings

B 5l arseg.

¥ I2 at 6. The Department of Jostica also concluded 1hat the Fourth Amendoment's probibition sznist
“unreasousble searches” docs not prohibit the tasrission of location faformadon brecanse of the caller's fmplisd
cansent to the diselesare and hecante the caller docs oot 1ave 3 reasonable expectation of privacy with regard to hisor
her whereabowuts at the time of tie call. Jd. at 74,
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from SWRT’s while still using SWBT's facilitics. MCI's request applicd to all of SWBT's switch

facilities and it was open ended such that there would bave been 1o limit oa the instructions MCI -
vould have given to SWEBT's switches had the Commission granted MCI's Tequest. Moreover, a

decision ¢ MCT's favor would have crested the same opportimities for every CLEC utilizing

SWET’s wnbundied petwork elements,

‘Whet Petitioners are secking is limited in scope and deployment. Fetdtioners propose 1o
intercommect SCC equipment at SWBT’s ES-1-1 tandem Selective Routers such that SWBT's
Routers will query SCC's AL database forrouting instructions. Thi¢ is & simple and straightforvward
query and response type of message, no different in concept than a query and response to the national
LNP database maintained by Lockheed Martin. Petitoners are not askinp that every switch in
SWEBT'snetwork have this capability, nor are Petitisners asking that rmultiple dialed number triggers
be loaded into SWBT switchss for multiple services, each based on separate dialed digits. Oalye
9-1-1 ozl triggers the query functiory; only routing information is sent back in the Tesponse.

Third, as a practieal matter, ibe arbitmiion award cannot control the outcome of this case
because Petiticners’ issues were never raised in the Mega-Arbitration I  Even if the Corarnission -
has not precluded intervention in arbitration proceedings, it is extremelyuntikely that Petitioners and
SCC 8s non-CLECS wonld kave been allowed to intervens in & secton 251 arbitration to presenta
distinct set of 9-1-1 jssues not germane to MCI's chjective.:

Last, the Commission’s arbitration mling never was intended to be the last word on the issue
even with respect to CLECa. Instead, the ruling explicitly granted CLECs an opportunity to reopen
this issueinthe futnre. The Staff recommendstion which the Comrnissionérs approved recognized
that 2 contrary decision had betn made by the Ilinols Commission with respect to limited

connsctivity and that a final decision on the MCI request would await industry developments.
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The Petitionsrs® sircumstancey and thair iasuss ars distinet from the competitive sorrier asucs
addressed by the Comraission In the Mege-Arbitration L As & result, a decisic"n reached in the
context of that arbitration award cannot dictats the outcome of this Docket

5. Are third parties that provide 9-3-1 database services required to abtain 22

appropriate certificate in order to interconnect nnder § 251(c) of the federal
Telecommuupieations Act of 19962

The provisions governing interconnzction under the FTA are inapplicable to SCC; therefore,
SCC does not seek to “intercormect” tnder § 251(c) and it is immaterial whether SCC obtxns State
certification. -

Section 251(c) requires LECs to intercomnent with any requesting telecommunicationa carier.
Section 3(44) of the FTA defices a ‘“telecommunicavions camier as “anmy provider of
telecomumunleations services, sxcept that such term does not include agpregators . . . (a3 defived in
section 226)." “Telecommumications service” is defined in § 5(46) to mean “the offering of
tslecommmunicatons for a fee direcily to the publie, or to such classes of vsers as to be effectively
available directly to the public, regardlass of tha facilities usad” The term *Telecommunications”
is dered in § 3(43) as “the trensrmixsion, between or amorg points specified by the user, of
imformation of the user's choosing withoat change in the form or cantact of the information 25 sext
and received ™ SCC's dasbase management activities do not £t within this defirdton.

Thus, locking to the FTA in order to ldetermi:e the extant of SWBT s obligations to the
Petitioners is simply wioag. The Commission's authority to €scide the lssues raised by Petiffonsrs
lies cutside the FTA a5 SCC stated in it introductory remarks and briefing of Tssues 1 and 2 above.

6. Does the FCC's 9-1-1 Forkearcnce Order impact this case, if at all?

The FCC’s Forbearance Order demonstrates the FCC’s support for competition in the

provision of E9-1-1 services and provides guidance regarding the relationship between this need for
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competiion and the applisability of other requirerasnts @de: the FTA. The Ferbearance Order,
howsver, was the result of a Himited review of & specific statutory provisior. It is not the finalwerd
on all of SWEBT's 9-1-1 obligations under state or federal Iaw.

Toe Forbearance Order addressed petitions filed by several BOCs requesting that the FCC
forbear f:o.m applying the separate afiiliat= requirements of secticn 272 of the FTA to ES-1-1
services, The FCC decided to grant the BOCs® request. Becauss of the BOCs* pesition a5 the
dominant providers of 9-1-1 and E9-1-1 services within their regions, however, the FCC found that
their retention of exclusiva access to the mi‘crmaaon needed 1o provids B9-1-1 service would bs
urreasonzbly discriminatory and would preclude competitors from offering thelr own Ef-1-1
service¥ In orderto ensure that competitors would not be disadvantaged by forbearencs fiom the
separate affiliate requirement, the FCC conditioned forbearimcee on the BOCs' making availabla o
unaffliated entities the listing infomuation that the BOC: 1se 1o provide their E9-1-1 services @

The FCC required the BOCs to provide all listing information, including walisted rumbers,
anpublished cumbers, and the numbers of other LECs? customers, hut it did not Emit the 30Cs*
obligation to providiag only thess specific data® Instead, the FOC reasoned that, before the BOCS
could receive the special relief they weze equesting, competitors bad to be placed on the same

footing as the BOCs — L&, they had to have access to all thc‘d.a:a that enables the BOCs to provide

. T Idat]30&3). The FCCalso noled hat the inchusion of nendiscriminalory acoess 1 9-1-1 20d £5-]+1
sexvicea in the comprtitive checklist that 3 BOC rause satisfy to sba suthorization to provide in-regien el ATA
services freplinitly recogrizes the BOCs® vaique positiod 1s the provision of those servicas, Jd

F Id. at 128; ree abiv ]34,

B 14 asf34.

Page 14




DEC 12 2880 11:51 FR SWBT AUSTIN LEGAL S12 970 342Q TO 312721771l P.16-17

E9-1-1 service.® Inthe precent proceeding, in orderto provids ES-1-1 datebase services to the State
e of Texas, SCC needs to have acoess to the same information that SWEBT itself uses in the provision
of 9-1-1 sexvice,

In its Response to the Original Petition at 5, SWBT noted that the FCC declined to require
® tiie BOCs to provide selsctive routing information to unafiliated ntities in the Forbearance Order.
In fact, the FCC concluded only that the issue of BOC requirements to provide ES-1-1 routing
information was beyond the scope of that perticular proc;:edi.ng." Becauge Scetion 272 does not
address the routing of E9-1-1 calls, the FCC explained that it was mot necessary to decide the nature
® and extent of LEC obligations to provide B%-1-1 routing mnformation in the Forbearance Order?
Likewise, the FCC conciuded that it did not need to 2ddress the natire and extent of the LECs’
obligations to provide such information 1mder Section 251 of the FTA in order to forbesr from

® applying Section 272.% 7
The Forbearance Order therefor= confirms that SWEBT has an obligation to provids SCC
with the same sobseriber information that SWBT itself needs and uses in the provision of §-1-1
service. This cbligation is & condition of the FCC's decision that SWBT does not have to provide
ES-1-1 service thyough a separate subsidiary, ‘Whils the Forbearance Order does not gpecifically
require SWBT to provide access to its source sysiems for error correation orto query SCC's database
to obtain routing information, neither does the Order preclude the states from establishing addition.zl

® requirements in order to ensuge the timely and accurats delivery of emergency services,

»

3 Id at Y] 36-36.
& L -3

# L atq37.
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